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XXXXX, John E. Wite,
Taxpayer Adm ni strative Law Judge
RECOMMENDATI ON FOR DI SPCSI TI ON
SYNOPSI S: This case involves XXXXX's transferee liability for Illinois
i nconme tax and penalties pursuant to the Illinois Income Tax Act ("IITA"),

35 ILCS 5/905(m, 5/804, 5/1001, and 5/1005. At issue is whether XXXXX
("transferee") has liability due as a transferee of the estate of XXXXX,
from whose estate Taxpayer took as one of two heirs at |aw

FI NDI NGS OF FACT:

1. On  June 22, 1991, the 1Illinois Depar t ment of Revenue
("Departnent") issued a Notice of Deficiency ("NOD') to taxpayer as a
transferee of the estate of XXXXX, for tax, penalties and interest based on
i ncone received by XXXXX during tax years 1984, 1985 and 1986. See NOD, and
attachnents thereto, attached hereto as Dept. File Ex. No. 1.

2. Transferee filed a Protest to the Departnent's NOD. See Protest,
and attachments thereto, attached hereto as Dept. File Ex. No. 2.

3. XXXXX died on 1/3/89. His estate was adm ni stered by the public
adm ni strator office in Chicago, and was closed in 11/90. See Auditor's
Expl anation of Itens, attached hereto as Dept. File Ex. No. 3, at 1.

4, On 4/17/89, an anended IL-1040 return was filed by XXXXX's estate
for 1984, which reported changes in XXXXX s adjusted gross incone foll ow ng

an RS audit in 1988. I1d. The Departnment corrected that anended return.



See EDA-24, tax year ending 1984, hereinafter referred to as Dept. File Ex.
No. 4. The Departnment proposed penalties pursuant to 0804 and 1001 for
1984. Dept. File Ex. Nos. 3 & 4.

5. No original return was filed on XXXXX' s behalf for 1985. Dept.
File Ex. No. 3, at 2. The Departnent proposed penalties pursuant to 1804
and 1001 for 1985. Dept. File Ex. No. 3; EDA-24, tax year ending 1985,
hereinafter referred to as Dept. File Ex. No. 5.

6. On 4/17/89, an anended IL-1040 return was filed by XXXXX's estate
for 1986 to report changes resulting froman |IRS exam nation conducted in
1989. Dept. File Ex. No. 3 at 2; EDA-24, tax year ending 1986, hereinafter
referred to as Dept. File Ex. No. 6. No original return was filed on
XXXXX's behalf for 1986. Dept. File Ex. No. 3 at 2. The Depart nent
proposed penalties pursuant to [1804, 1001 and 1005 for 1986. Dept. File
Ex. Nos. 3 & 6.

7. Taxpayer did not request a hearing. Dept. File Ex. No. 2.

CONCLUSI ONS OF LAW A Notice of Deficiency is prima facie evidence of
the correctness of the anmount of tax and penalties due. 35 ILCS 5/904(a);
5/ 914. Taxpayer does not object to the basis of the assessnent. Rather,
she protests that it was the obligation of the Public Admnistrator to file
returns on behalf of XXXXX, and to pay the taxes due based on those
returns.

Section 1405 of the IITA provides as foll ows:

The liability of a transferee of property of a taxpayer for

any tax, penalty and interest due the Departnent under this Act,

shall be assessed, paid and collected in the sanme manner and

subject to the sanme provisions as in the case of the tax to which

the liability relates, except that the period of |limtations for

the issuance of a notice of deficiency with respect to such

l[iability shall be as provided in Section 905(m. The term

"transferee" includes donee, heir, |Ilegatee and distributee and

bul k purchasers under Section 902(d).

5 ILCS 5/ 1405.

The statute is clear that the Departnent is authorized to i ssue an NOD



agai nst transferee here. In Shinko v. Comm ssioner, 31 T.C M (CCH 268
(March 9, 1972), a case with facts alnpst identical to those presented
here, the Tax Court allowed tax and interest to be assessed against a
transferee/heir where the public admnistrator's office failed to pay al
taxes for a decedent's estate before <closing the estate. I  concl ude,
therefore, that the errors of the public adm nistrator do not preclude the
Departnment from assessing the tax proposed in the NOD issued against
transferee. Since transferee failed to present any evidence to rebut the
prima facie case of the Departnent, transferee is Iliable for the tax
proposed in the NOD

In addition, the NOD proposed the assessnment of penalties for failure
to pay estimted tax, 35 ILCS 5/804, failure to file returns, 35 |ILCS
5/1001, and failure to pay the entire tax liability by the due date, 35
I LCS 5/1005. Penalties inposed under sections 1001 and 1005, however,
shall not apply if a taxpayer's failure was due to reasonable cause. The
exi stence of reasonable cause justifying abatenment of a penalty is a
factual determ nation that can only be decided on a case by case basis. See
Ror abaugh v. United States, 611 F.2d 211 (7th GCr. 1979); Dunont
Ventilation Co. v. Dept. of Revenue, 99 Ill. App. 3d 263 (3d Dist. 1987).

Wth regard to penalties proposed in this matter, the fundanmenta
issue is whether the reasonable cause bases available to XXXXX bind
transferee, or whether XXXXX may assert independent reasonabl e cause bases
to challenge the penalties proposed against her as a transferee. After
reviewing the types of transferees nanmed in section 1405, | conclude that
the legislature intended transferees to be able to assert their own
reasonabl e cause bases to challenge penalties assessed against the
transferor.1

Here, transferee is not a resident of the United States. There is no

evidence indicating that she had personal know edge of XXXXX's tax



liability, his duty to file lllinois incone tax returns, or to nake
estimted tax paynents. Based primarily on the unique facts presented
here, I conclude that reasonable cause exists to abate the penalties
proposed agai nst this taxpayer pursuant to sections 1001 and 1005 of the
11 TA. For tax years ending prior to Decenber 31, 1987, however, the
| egi sl ature provided no neans by which a taxpayer or a transferee could
seek to abate, based on reasonable cause, penalties inposed pursuant to
section 804 of the IITA Conpare IlIl.Rev. Stat. ch. 120, [8-804 (1983) with
P.A. 85-731, approved Sept. 22, 1987 (by which anmendment the |egislature
created a statutory basis for determning that, for tax years ending on or
after 12/31/87, the "penalty inposed for underpaynent of estimated tax .
not be inposed to the extent that the Director or his designee detern nes
that by reason of casualty, disaster, or other unusual circunstances the
i nposition of such penalty would be against equity and good consci ence.").
I conclude, therefore, that transferee nay not seek to abate the 804
penal ties proposed in the NOD
I recoomend that the Director revise the Notice of Deficiency to
finalize the anmount of tax and penalties proposed pursuant to sections 506
and 804 of the IITA and to elimnate the penalties proposed pursuant to

sections 1001 and 1005 t hereof.

Adm ni strative Law Judge

Date | ssued
1. For exanple, one of the transferees identified in section 1405 is a
bul k purchaser. A bul k purchaser's potential tax liability for the

bulk seller's tax liability is limted to the reasonable value of the
property acquired by the transferee. 35 ILCS 5/902(d)(1992) (fornerly
Ill.Rev. Stat. ch. 120, O 902(d)(1985)). That limt on a bulk
purchaser's liability strongly suggests that the legislature did not
intend to preclude transferees fromasserting their own chall enges to
the assessnment of penalties which may otherw se be assessed agai nst
the transferring taxpayer.



